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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



) 
JOYCE B. BREDELL, ) 

) 
Plaintiff, ) 



) 

V. ) Civil Action No. 06-1857 (RCL) 

) 

DIRK KEMPTHORNE, Secretary, ) 

United States Department of the Interior, ) 

) 

Defendant. ) 

) 



DEFENDANT'S MOTION TO DISMISS OR, IN THE ALTERNATIVE, 
MOTION FOR A MORE DEFINITE STATEMENT 

Defendant Dirk Kempthome, Secretary, United States Department of the Interior, through 

the undersigned counsel, respectfiilly moves the Court, pursuant to Fed. R. Civ. P. 12(b)(1) and 

12(b)(6), for an order dismissing the complaint herein or, in the alternative, pursuant to Fed. R. 

Civ. P. 8(a) and 12(e), for an order requiring Plaintiff to amend her Complaint to provide a more 

definite statement.' Defendant submits the attached Memorandum of Points and Authorities hi 

Support and proposed Orders. 

Respectfiilly submitted, 

_M 

JEFFREY A. TAYLOR, D.C. BAR # 498610 
United States Attorney 



RUDOLPH CONTRERAS, D.C. BAR # 434122 
Assistant United States Attorney 



' Defendant also moves to dismiss the United States of America and the Attorney General 
of the United States as defendants herein. Plaintiff alleges that she was an employee of the U.S. 
Department of the Interior for purposes of her claims of discrimination. Therefore, the Secretary 
of the Department of the Interior is the only proper defendant. See 42 U.S.C. § 2000e-16(c). 
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/s/ 



JUDITH A. KID WELL 

Assistant United States Attorney 

555 Fourth Street, N.W.- Room E4905 

Washington, D.C. 20530 

(202)514-7250 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



) 
JOYCE B. BREDELL, ) 

) 
Plaintiff, ) 



) 

V. ) Civil Action No. 06-1857 (RCL) 

) 

DIRK KEMPTHORNE, Secretary, ) 

United States Department of the Interior, ) 

) 

Defendant. ) 

) 



MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF 

DEFENDANT'S MOTION TO DISMISS OR, IN THE ALTERNATIVE, MOTION 

FOR A MORE DEFINITE STATEMENT 

Defendant Dirk Kempthome, Secretary, United States Department of the Interior, through 

counsel, the United States Attorney for the District of Columbia, respectfiilly moves this Court, 

pursuant to Federal Rules of Civil Procedure 8(a), 12(b)(1), 12(b)(6) and 12(e), to dismiss 

Plaintiffs Complaint or, in the alternative, require Plaintiff to amend her Complaint to provide a 

more definite statement of her claims. As grounds for this motion. Defendant submits that 

Plaintiffs Complaint is almost completely devoid of factual allegations and, for the most part, 

contains merely legal conclusions. Moreover, the Complaint fails to provide any factual basis for 

the claims of sexual harassment, disability, or reprisal. Accordingly, the Complaint as drafted 

should be dismissed. In the alternative. Defendant submits that, at the very least. Plaintiff should 

be required to provide a more definite statement of her claims. Plaintiffs Complaint fails to 

adequately provide notice of her alleged claims, and it is, therefore, impossible for Defendant to 

respond to the Complaint or determine whether Defendant has legitimate affirmative defenses. 

Accordingly, a more definite statement would be appropriate in this case. 
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Plaintifrs Complaint 

Plaintiffs Complaint is vague and ambiguous, and fails to articulate cognizable claims 
upon which relief can be granted. More significantly, in some instances, the Complaint is 
confusing in that it appears to assert a third party's allegations, alleges termination of her 
employment, and refers to paragraphs that are not in the Complaint. 

The first paragraph of the Complaint indicates that Plaintiff, Ms. Bredell, is seeking 
damages for alleged violations of Title Vn of the Civil Rights Act, as amended. However, in the 
section of the Complaint titled "Jurisdiction and Venue," the Complaint states that "Ms. Lee is 
also setting forth a sexual harassment, disability and reprisal cause of action based on incidents 
that occurred during her employment at the Department of Interior." Given the nature of this 
confiising allegation and lack of specificity, it is unclear whether Plaintiff is actually asserting 
these claims on her behalf or on the behalf of a third party. Additionally, it does not appear that a 
claim for sexual harassment was made at the administrative level and, thus, may be subject to 
dismissal for failure to exhaust. See Government Exhibit 1, Decision of the U.S. Equal 
Employment Opportunity Commission (hereafter "Govt. Ex. 1"). 

hi the section of the Complaint titled "Facts Common to All Counts" the facts provided 
by Plaintiff are that: (1) on or around August 20, 2004, Plaintiff was removed from a previously 
approved Alternative Work Schedule (AWS); (2) on September 29, 2004, Plaintiff became aware 
that her selection for the position of Program Support Assistant (OA), GS-308-8, had been 
rescinded; and (3) the promotion had been rescinded the day after Plaintiff had a meeting with 
her supervisor to discuss her selection, which was in a different office. See Complaint at ^^ 6-8. 
The few facts provided here describe the rescission of a selection for a position. Even if true, it is 
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difficult to imagine how these bare facts support Plaintiffs claim in Count I of her Complaint 
that she was terminated in violation of Title VII. See Complaint at Tj 12. In any event, Plaintiff 
did not raise a claim of "termination" at the administrative level. See Govt. Ex. 1. 

The remainder of Plaintiff s Complaint is filled with assertions without exposition. Even 
the asserted legal conclusions are confusing. For instance, the Complaint alleges that defendants 
violated Title VII as described in paragraphs 1-60. See Complaint at Tl 13. However, Plaintiffs 
Complaint only contains 25 paragraphs. Defendant simply cannot determine what claims are 
before the Court or to what allegations he is required to respond. This is not the fair notice 
envisioned by the Federal Rules of Civil Procedure. 

ARGUMENT 
A, Legal Standards of Review for a Motion to Dismiss 

Defendant moves to dismiss Plaintiffs Complaint under Rules 12(b)(1) and 12(b)(6) of 
the Federal Rules of Civil Procedure. As discussed below, there are different standards of review 
for dismissal of a complaint for lack of jurisdiction over the subject matter pursuant to Fed. R. 
Civ. P. 12(b)(1), and for dismissal of a complaint for failure to state a claim pursuant to Fed. R. 
Civ. P. 12(b)(6). 

"In reviewing a motion to dismiss for lack of subject-matter jurisdiction under Federal 
Rule of Civil Procedure 12(b)(1), the court must accept the complaint's well-pled factual 
allegations as true and draw all reasonable inferences in the plaintiffs favor." Thompson v. 
Capitol Police Board, 120 F. Supp. 2d 78, 81 (D.D.C. 2000) (citations omitted). "The court is 
not required, however, to accept inferences unsupported by the facts alleged or legal conclusions 
that are cast as factual allegations." Rann v. Chao, Dep't. of Labor, 154 F. Supp. 2d 61, 64 
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(D.D.C. 2001) (citations omitted), affirmed, 346 F.3d 192 (D.C. Cir. 2003), cert, denied, 543 
U.S. 809 (2004). In addition, "[o]n a motion to dismiss pursuant to Rule 12(b)(1), the plaintiff 
bears the burden of persuasion to estabhsh subject-matter jurisdiction by a preponderance of the 
evidence." Thompson, 120 F. Supp. at 81. 

A court may resolve a motion to dismiss for lack of subject matter jurisdiction under Fed. 
R. Civ. P. 12(b)(1) in two ways. First, the court may determine the motion based solely on the 
complaint. Herbert v. National Academy of Science, 91 A F.2d 192, 197 (D.C. Cir. 1992). 
Alternatively, to determine the existence of jurisdiction, a court may look beyond the allegations 
of the complaint, consider affidavits and other extrinsic information, and ultimately weigh the 
conflicting evidence. See id.^ 

A motion to dismiss for failure to state a claim, pursuant to Fed. R. Civ. P. 12(b)(6), may 
be granted if it is beyond doubt that a plaintiff can demonstrate no set of facts that support her 
claim for relief See Conley v. Gibson, 355 U.S. 41, 45-46 (1957); Sparrow v. United Air Lines , 
Inc., 216 F.3d 1111,1117 (D.C. Cir. 2000). The Court must accept as true all the factual 
allegations in the complaint, see Leatherman v. Tarrant County Narcotics Intelligence and 
Coordination Unit, 507 U.S. 163, 164 (1993), and Plaintiff "must be granted the benefit of all 
inferences that can be derived from the facts aUeged." Schuler v. United States, 617 F.2d 605, 
608 (D.C. Cir. 1979). "However, the court need not accept inferences drawn by plaintiffs if such 
inferences are unsupported by the facts set out in the complaint." Kowal v. MCI Communication 
Corp., 16 F.3d 1271, 1276 (D.C. Cir. 1994) (citing Papasan v. Allain, 478 U.S. 265, 286 (1986)). 
"Nor must the Court accept legal conclusions cast in the form of factual allegations." Id. at 1276. 



^ There were no exhibits, affidavits, or other documents filed with Plaintiffs Complaint. 
4 
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Defendant submits that after applying these standards, it is clear that Plaintiffs' Complaint, or at 
the very least, the claims in the Complaint for sexual harassment, disability, and reprisal should 
be dismissed. 

B, Exhaustion by Timely Pursuit of Claim 

hi the context of federal discrimination claims, administrative "exhaustion" requires the 
plaintiff to file a timely administrative charge. Kizas v. Webster, 101 F.2d 524, 543 (D.C. Cir. 
1983) (Title VII); Tyler v. United States Postal Service, 2001 U.S. Dist. LEXIS 2110, at *8 
(D.D.C. Feb. 22, 2001) (ADEA). "Exhaustion is required in order to give federal agencies an 
opportunity to handle matters internally whenever possible and to ensure that the federal courts 
are burdened only when reasonably necessary." Brown v. Marsh, 111 F.2d 8, 14 (D.C. Cir. 
1985). See, e.g., Delaware State College v. Ricks, 449 U.S. 250, 256-57 (1980) (stating that the 
Title Vn administrative filing requirement protects employers from the burden of defending 
claims that arise from decisions that were made long ago). Compliance with the above- 
mentioned procedures is mandatory. The Supreme Court recently emphasized that "strict 
adherence to the procedural requirements specified by the legislature is the best guarantee of 
evenhanded administration of the law." National Railroad Passenger Corp. v. Morgan, 536 
U.S. 101, 110(2002). 

Because of the confusing and ambiguous nature of the Complaint, it is unclear whether 
Plaintiff is raising claims that have not been administratively exhausted. However, a review of 
the administrative decision in this case suggests that Plaintiff did not raise claims of sexual 
harassment or termination at the administrative level. See Govt. Ex. 1. Accordingly, these claims 
should be dismissed. 
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C. In the Alternative, Plaintiff Should Be 
Required To Provide A More Definite Statement 

In any event, should the Court deny Defendant's motion to dismiss, Plaintiff should be 
required to provide a more definite statement of her claims. As it stands. Defendant cannot 
ascertain the causes of action actually advanced by Plaintiff. 

Under the Federal Rules, the principal function of the Complaint is to give the defendant 

fair notice of the claims asserted so that the defendant can make an adequate response, either by 

answer or dispositive motion. Here, the Complaint fails to meet even these minimum 

requirements. 

Rule 8(a), Fed. R. Civ. P., states that a claim: 

[SJhall contain (1) a short and plain statement of the grounds upon which the 
court's jurisdiction depends, unless the court already has jurisdiction and the 
claim needs no new grounds of jurisdiction to support it, (2) a short and plain 
statement of the claim showing that the pleader is entitled to relief, and (3) a 
demand for judgment for the relief the pleader seeks. 

Id. Based on Plaintiffs Complaint, it is far from clear that Plaintiff is entitled to any relief, 

particularly any relief based on claims of termination, sexual harassment, disability, or reprisal. 

Similarly, Rule 10(b), Fed. R. Civ. P., requires that: 

All averments of claim or defense shall be made in numbered paragraphs, the 
contents of each of which shall be limited as far as practicable to a statement of a 
single set of circumstances; and a paragraph may be referred to by number in all 
succeeding pleadings. Each claim founded upon a separate transaction or 
occurrence and each defense other than denials shall be stated in a separate count 
or defense whenever a separation facilitates the clear presentation of the matters 
set forth. 

Id. hi this case, it is impossible for Defendant to comply with Fed. R. Civ. P. 10(b), given the 

contents of Plaintiff s Complaint. 
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"The purpose of [Rule 8(a)] is to give fair notice of the claim being asserted so as to 
permit the adverse party the opportunity to file a responsive answer, prepare an adequate defense 
and determine whether the doctrine oi res judicata is apphcable." Brown v. Califano, 75 F.R.D. 
497, 498 (D.D.C. 1977) (citing 2A Moore, Federal Practice T| 8.13; 5 Wright & Miller, Federal 
Practice and Procedure, § 1217). "Beyond this, the rule serves to sharpen the issues to be 
htigated . . . ." Brown, 75 F.R.D. at 498 (dismissing />ro se plaintiffs complaint because it failed 
to reasonably inform the adverse party of the cause of action). Because Plaintiffs Complaint has 
failed to comply with the Rules, it should be dismissed. 

Alternatively, the Court should enter an order, pursuant to Fed. R. Civ. P. 12(e), requiring 
Plaintiff to amend her Complaint in order to make "a short and plain statement of the claim 
showing that the pleader is entitled to relief" Fed. R. Civ. P. 8(a). Fed. R. Civ. P. 12(e) provides 
that "[i]f a pleading to which a responsive pleading is permitted is so vague or ambiguous that a 
party cannot reasonably be required to frame a responsive pleading, the party may move for a 
more definite statement before interposing a responsive pleading." 

A more definite statement of Plaintiff s claims is critical because, as stated, to the extent 
Plaintiff is advancing Title VII claims, she must have filed a timely administrative claim with the 
employing agency and exhausted her administrative remedies before filing a civil action. More 
importantly. Plaintiffs Complaint lacks the necessary specificity to enable Defendant to 
understand the nature of the claims against his Department. Rather, Plaintiffs Complaint 
appears to seek to advance claims of discrimination based upon either a non-selection, a 
termination, or both. The Complaint also appears to advance claims for sexual harassment, 
disability, and reprisal, but whether they are actually Plaintiffs claims is unclear. Apart from 
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whether the Court dismisses any part of the Complaint outright, it will be exceedingly difficult 
for Defendant to proceed with discovery, or even to prepare an answer to the Complaint, without 
a more definite statement of the specific alleged wrongful acts that serve as the bases of 
Plaintiffs claims for relief 

CONCLUSION 
WHEREFORE, Defendant respectfully submits that the Court should dismiss Plaintiffs 
Complaint, or, in the alternative, require Plaintiff to amend her Complaint such that it sets forth a 
more definite statement of her claims. 

Respectfiilly submitted. 



JEFFREY A. TAYLOR, D.C. BAR # 498610 
United States Attorney 

/s/ 

RUDOLPH CONTRERAS, D.C. BAR # 434122 
Assistant United States Attorney 

_M 

JUDITH A. KID WELL 

Assistant United States Attorney 

555 Fourth Street, N.W.- Room E4905 

Washington, D.C. 20530 

(202)514-7250 
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CERTIFICATION OF SERVICE 

I HEREBY CERTIFY, this 5th day of March, 2007, rehance on the Electronic Filing 
System (ECF) to insure that digital copies of the foregoing Defendant's Motion to Dismiss, Or In 
The Alternative, Motion for a More Definite Statement, Memorandum of Points and Authorities 
In Support, and proposed Orders, have been served on Counsel for Plaintiff, Reuben B. Collins, 
n, Collins & TaUey, LLC. 

/s/ 



JUDITH A. KID WELL, 
ASSISTANT U.S. ATTORNEY 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



JOYCE B. BREDELL, 

Plaintiff, 

V. 

DIRK KEMPTHORNE, Secretary, 
United States Department of the Interior, 

Defendant. 



Civil Action No. 06-1857 (RCL) 



ORDER 

UPON CONSIDERATION OF Defendant's Motion to Dismiss or, In The Alternative, 
Motion for a More Definite Statement, and Memorandum of Points and Authorities in Support 

Thereof, any Opposition thereto, and the entire record herein, it is this day of March, 2007, 

ORDERED, that Defendant's Motion to Dismiss is GRANTED, and it is 
FURTHER ORDERED, that the complaint herein is dismissed without prejudice. 



UNITED STATES DISTRICT JUDGE 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



JOYCE B. BREDELL, 

Plaintiff, 



DIRK KEMPTHORNE, Secretary, 
United States Department of the Interior, 



Defendant. 



Civil Action No. 06-1857 (RCL) 



ORDER 

UPON CONSIDERATION OF Defendant's Motion to Dismiss or, In The Alternative, 
Motion for a More Definite Statement, and Memorandum of Points and Authorities in Support 
Thereof, any Opposition thereto, and the entire record herein, it is this day of March, 2007, 

ORDERED, that Defendant's Motion to Dismiss Plaintiffs Complaint is DENIED, and 
it is 

FURTHER ORDERED, that Defendant's Motion to Dismiss the United States of 
America and the Attorney General of the United States as Defendants herein, is GRANTED, and 
it is 

FURTHERED ORDERED, that Defendant's Motion for a More Definite Statement is 
GRANTED, and 
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FURTHERED ORDERED that Plaintiff shall amend her Complaint by March , 

2007, to provide a more definite statement of her claims. 



UNITED STATES DISTRICT JUDGE 
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Exhibit 1 



03/01/2007 16:08 FAI 20220S3230 



Case1:06-cv-01857-RCL Document 7-2 Filed 03/05/2007 Page 2 of 11 
FROM USJEPT. INT/OFFICE OF EQUAL OPPORTUNITY [THUl 1 TO? 12:21/ST. 12:20AO. 4861545515 P 2 



U.S. EQUAL EMPIOYMENT OPPORTUNTIY COMMISSION 
WASHINGTON, D.C. FIELD OFJ^CE 
ISOI L Street, NW. Suite lod 
W»hington,D.C. 20507 \ 



Joyce B.Bredell. 

Complainant, 



Diik ICein^tdvMne, Secnstaiy, 

U.S, Deiiailident oflhe iDt^iw. 
Agency, 



EEot No. (00-2006-00040X- 
AgcJcy No. BtA-05-013 
June Il2. 2006 



ORDER ENTERINQJUl 

For Ac reasons set fbifh in the mclosed I>eci$ton issued June 12, 2006, ju4gmeTit in ilw 
above-c^tiancdmafter is hereby entered. A Notice To The Fames explaining their ^ipealri^as is 
attached. This office is also enclosing a copy of the Report of Investigaiioti and the Hearing record for 
tbeAgenfey. ■ 



SO ORDERED. 




Richard W^JF 
Administrative Jixlge 
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U.S- EQUAL EKfPLOyMENT OPPORTONmrtf COMMISSION 

WASHINQTON, D.C FIELD O^CB 

1801 L Street. NW, Suite lOO 

Wa&hmgtan, D.C 20507 i 



EEOCNo.l0a-2006-00(M0X . 
Agaicy No. BIA-4S-013 



Joyce B, Bredell, 

rndiylatiMTit, 



Diik K^ftpttkyme, Secretao', 

U.S. DcpartMent of Ibe Intnior, 
Agency, 



tliis Decision is issued pursuant to 29 C.F.R. § 16 14. 109 (g) (2005).' T 
before me l^K>a die Agent's unopposed^ Motion tor Sunrniar^ Judgment (^Agmcy^s Motion"), 
submitted on May 2, 2006. Based upon the arguments contaiiuid in the forcgoti^ plcadii^ Hoe Report 
of Investigation (kOI), and the entire reo«d hemn, the Agent's Mmion is GRANTED. 



WheOer. in violation of Title VRt^Ote Civil Si^ Ad of 1964 (Title VU). as amended, 
42 V.S.C. §S2000e~2000e-}5. andaieRehabimatlonActoflP73. as amended. 29 USC §§706. 
etseq. (RehabihtatUm Act), the U.S.I>^)artmaaofth€lnteri<^rAghtcy") discriminated 
against Joyce BredtU ("Omplainant "), based i^on her race (African Amer^m)^ color (d^k 



Tbe Cooinimian^s ii^gtilitkHB arc pxltenwd Aflci Ihe piocedt^ 
Mt&flbmR.56<]ffliBFodonURidMorCivilPn>oedwt. P«d^^*M v. AM«,:Atfoni^GBiMal,£EOCRtqiiMtNo. 
05943339 (1995). Fed R. Or. P. S€ providec "Whon % motioii iv ffrnmny jut^Aebt ii idmIc and aifported as 
prcnrided in thiimle^..4t]he algesic piirty^rcqxinie... imiatsetfiMih^ecifk A(»sltoiwiiiefhirttlief«isa 
ScauimcBsiiofortriiL If(beadva«eiH»ty<k>t^noiMtecpMd,iiinnnuiyju^rnuu;if^prop^^ 
gainst the advene fHc^." 

^ OaMtyl2.200d;aaerir(90dptofdMAeeii^aMotKni,CQnv)afrtai^ 
ooolaivUlncictBiiiiiicoountdiriKl/orMrfthdnviFingdieoomp^^ fortiie 

subiiusiJ(Miafaiiy«f)po«ttionorfe0ante(M^2O.2OO^ Todaie.liowevet'.noDeaisnation ofRepntoiMivehas 
bcm submitted to tte EttOC, tbe compJaim lias DM been witfidnfm, and 
byC -• 
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sk^), sex (female), pf^ysical disab^ty (cerei^alptd^) dndre^fisal (prior EEO activity), when: 

1. On Sept&nber 29. 2004. Complainant b&:ame aware that her selecUonfor the 
pasUlon ofPfOgrafn Sui^H^ Assistant (OA). GS^308-8, had been rescinded; 

2. The promotion -was rescinded the day cfier Cor^^fiiunatU had a meeting with her 
supervisor to discuss her sdecOon, which was vW'Uftm a different office; 

3. On August 20. 2004, Complainant hvlt removed from a previously approved 
Alternative Work Schedule (AWS), 

ROl, Tab 3, Acceptanoe letter. 

StATRMFNT OF TTWhT??PTrrPn MATBftJAL FAfTTJi 

Upon review, 1 detenbinc that the Agency's Motion ct^tectly states the applicable, tnaterial 
&cts and ado|>t same. 

StATPMRNT OF APPLTrABLE SimSTJiLNTIVE LAW 

Contplatnaht bears the ultimate burden of petsuadii^ fhe trier of foct that the Agency 
intentionatly mgaged in unlawful disoinuD^oa a^unst her with respect to a term, condition or privilege 
of anployment St, Mary *j Honor Or, v. Micks, 509 US. 502; 5 H (1993). Absent direct evidence 
of discriniinadt»i, die Oimplainant in a Title Vn or Rebabilita^ Act case, as here, must c^ 
burden of pioductioa lindcr Hoc statutes of establishing s^primdjitcie case of discriminatioh. 
McDonnell Douglas Corp. v. Green. 41 1 US. 792 (1973); reeky Dep't ofCmty. Affairs v. 
Burdtne, 450 U.S. 24«, 252 (1981). 

In this caae, there is no direct evidemse of discriininaliob.' Tberelfot©. in order to prove her 



Diim evidBWK, iTbdieved by tiie trier of &ci; rcMlves Am uhini^ w^ 
oocufted, amviTi tlriftn^ flie buidai of proof tt the Aceo^ u» deoNiutrate 

theory. No. 915.002, $ ID (1992); PHv^e v. HVD, EBOC Appetl No. 0183i6S0 (1985); OAoMrWk^^ v. £b«, 904 
P.2d 1549, 1555 (ll*Cir. 1990). 
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claims, Con^ilani&m may follow the McDotmeU Dcvgltis ttipdUte fiainewoilc* to Taise a lebuttablc 
inftmice of unlawful iliscrmunatioii, Uuacby requiniig ^ Agency to aiticulate l^^timate, oon- 
discrlminau^ reasons for its acti<ffia. Hie burden of establishibg zprima facie case is not onerous. 

Complainam may estabUsh aprimayJieie <ase of dispart treat^^ 
showing that: (1) she is a laember ora. group protected fiom discrimlnlation; and (2) she was trea^ 
differctitty fiom isunTtady sitiiated ot^yees am in Complainant's proteicted cla&s; or (3) that other 
evidence Exists anfficient to create an inference that the agencyl's acticuis were motivated by 
dificrimtnatiaa. SurdUie, 450 U.S. at 256, n. 6;FurncQ Omstr)corp., 438 US. at 576; McDonhetl 
Douglas, 41 1 U.S. at 802 , n.l3; EEO MD-UO, App. L-1 (Novembers, 1999). See also 
O'Cohrtor v. Consotidated Coin Caterer's Corp,, 517U.S.308i 311-12 (1996) (must be a logical 
coimection between each element af^ prima facie case and the illeg^ disccimination), cit'uig Burdiney 
450U.S.at2S4. 

Complainant may establish & prima fade case of reprisal discriminatioii by dttnonstiating: (1) 
she opposed unlawful einployment ptactices or participated in Yitle VII proceedings; {2) the Agency 
was aware of Crai^ainam's participatiw in a protected activity; (3) the Agency took an advo^ 
action against Cotnplainant; and (4) the adverse action followed Comjilainant's participation in a 
protected activiiy within such period as to warrant an inforencei of a retaliatory motive. See Webster v. 
Dep-t of Army, 91 1 F^ 679, 688-91 (Fed. Or. 1990); Brown vj Brody, 199 F.3d 446, 453 (D.C. 



* Because &eti in EEO caae«infy,dwipeelfioii^putitestnictuieM*fi>rthU 
dfimoiUtmiiiK flu czioMloc flf a/>rtea>^te case is DO* neooBiirily applKsa^ 

Ate£toRfia;/£kii«to,411U.S,kt802.fii. 13. Tliu«,aO)infitaiMntimy csUblMiajviMU^/fMSeofdiscri^ 
absent any &ctor idfiodfied by Oie Court. 

-3- 



03/0 1/2007 16:09 FAX 2022083230 @ 006/012 

Gase1:06-cv-01857-RCL Document 7-2 Filed 03/05/2007 Page 6 of 1.1 
FROM US. DEPt. Iirr/OFFICE OF EQUAL OPPORTUNITY (mj) 3. 1' 07 i2:21/ST. 12:20/NO. 4861545515 P 6 



Cir. 1 999): McKenna v. Weinberger. 729 F^ 783, 788-90 (D.Ct. Cir 1984). 

To demoostrate a prima facie case under (he Rdiabilita^ Act, Contplainaat must first 
deiftortstiate that: (0 she has a disability that substantially limit* one or more of her m^br life activities; 
or (2) IMS a i«oord of such an inipairtneiit, or (3) is regarded as having Such an m 
Rehabilitation Act &e 29 C.F.R. Part 1630.2. See also Tayotd v, WitliaiKi, 534 U. S. 184 
{2i302).* Significantly, the feet Ihat anodter entity, e^., VetcraiJ^s Adofiiaistraiion. Social Security 
Administiatioh. Workmen's CoirtpiBnsatioiQ, «r oi, has detefflim^ an iiidividual to be "disabled", in 
\(1iDle or in part, docs not establish titat a Conqilainant is "disabled" as tiiat teem is ai^ed unda Um^ 
enfinced by the EEOC. Sea M^ahh v. D^t of Navy, EEOC Appei&l No. 01832380 (1985) 
(determination that poson sufEeis from service-related disabilitiy does liot establish Cdmirfaiiiant as an 
individual witii a di^bHity under the Rdiabilitatian Act); Crevier v. Postmaster General^ EEOC 
Appieal No. 019S2393 (1997Xevidence of Veterans Administr^on's determination of disabiUty does 
not establisb individual as person ^vith disability under Act); Bh^ v. postmaster Getieral, EEOC 
Appeal No. 01951113 <1997Kiec6rds of aacvioe-ielateddisabilUy do itot describe cooditian or any 
limitation on major life activities). 

If Con^dainmt estaUisbcs Aprima facie case of ^iscriiiliinaticxci, tiie burden of production then 
shifts to the Agency to articulate a legitiinate. nondisciimniato^ reason fyc its challehged actions. 
Burdine, 450 U.S. at 252-54; McDoFutelt Dougtas, 41 1 U.S. at b02. If the Agency does so, the 
/vii!na,^tctein&Knce drops from Die case. £S^ Mary's Honor Ctr, SOd U.S. at 507, 510-11. 



* Pailu^loddAODUitnAe a ^Iktl^ty" precludes estBbll^^ 
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Con^latnant ibea has to prove by a ptepofoiec^acb of the evid^ce ttiat tiie juratC&ed explanation is a 
pretejrt for unlawful discrinrination, St. Mary's Honor Ctr.,5(^VS:at5U\JSi&iiirte^450V.S.252- 
53; McDotuteU Dougtas^ 41 1 U.S. at 804. Complaiaant alwayls retaiiis the uhiiiiate bionkn of 
persuading die trin of &ct hy the preiMfidcniKC of tin cvidenoe tiiattlK 

unlawfiilly, disCrlfiilnatBd gainst her. St.Maiy'sHonorCtr.tiG^\}.S.^5\\; UnUed States Postal 
Sendee v. Aik^ns, 460 U.S. 71 1, 713 (1983). 

in a disparate treatment case, wfaetba- Complainant ha^ established optima facie case of 
discrinnnation loses its iinportance when Ifae Agency, as in thi^ case, piesenis evidence of theicasons 
fat its actioiis. AUBtris^ 460 U.S. at 717. 

FINDINGS Al^ ANALYSIS 

Hie trier of fact has befoie him all Ifae evidence needed to decide whether the Agency 
inteotiaDaUy disi[»imtiuted against Complainant based iqKm hk n^ 
Assumin&oi^guaittfo, that ComplainaDi satisfied the pioceduial pftxequisites for aHeani% (be 
evidraoe does not watiant one. Anderson v. t4ber1y Lobby. IncL, 477 U.S. 242, 248 (1986); 
MatsttshUa Elec, Tndm, Co. v. Zenith RadiOt 475 VS. 574, Ssi (1986); Celotex Corp. v. Catrett, 
477 U.S. 317, 323 (1986). 

At the outset, I note diat ^ CoiDfilaiiiatt^s mere cootendons that nia 
biased against htx protected classes is not sufficient «} establish that ifae Agency's reasons for its actions 
weropcctfixtuaL SeePhartaterv. t/.iZ*g7'i<jfiftc^lmy.,EEqC Appeal No, 01A23495 (2003). 
See also Gleason v. Treastiry, EEOC No. 01900965 (1990); P^e v. £EOC, EEOC Appeal No. 
01932456 (1994). ^Request No. 0$940531 (1994). . 

-5- 
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the Agency articulates mat Complainant &ns to establish thai she has a disability under 
applicable law, ortii« she waslpdfoeived or regarUed as di&iibl^ by Ageocy jjianagemcirt as 
CoThplainanf s candififfli, which lacked sigoificant objective mfetnifestation, was unknown by Agency 
management and rtsponisiblc officials. Agency Motion, at 5- 1ft addition, the Agcficy points out that 
Ctonqjlahumt feite to dMnonstratc tittt any oMnpaiators, not in tter ptohw 
dif&tefitly by her puticiilar office. Td. at 6-7. 

With KSpfcct to Coinplamant's reprisal allegationst the lAgency articulatics that Con^tlainant's 
AWS, canceEed in August of 2004, occiraed well before the itilevant Agency management learned of 
Cofn5>lainant' s ass«rted EEO activity (November of 2004). Id.\ at 7. Moreover, the Agency further 
points olit that ComplainBiit relies upon uniou activity, not participation in EEO aCtiviQ^ <tt opposing 
uniawM discriiiiination und» Title VII, as the underlying np^ predicate, citing Cfu^tpell v. USPS, 
E6OCA]^>ealNo.01A13686(2002). 7<iLat8-9. | 

Last, the Agency articulates diat, at the time another o^ce (ASIA) in tbe Agency selected 
Complainant to fidfiU a position mvotving thnekeepiug duties j Complainant was under investi^tion in her 
office (BIA) for &iliiig to aocuiatety iep6A ber time and attciuiiiKe and that, u^ 
Con^dain^it was under investtgatioD m BIA, Agency man^eilient iii ASIA r»cinded the job offer, /ii 

SigoificanOy, Con^lainant has not o|)>posed the Agencj^'s Motion for Summary Jw^ment nor 
proffered evidence fiom which I could conclude that $he was iti^ofA to disparate treatment because of 
her race, color, seal, disabili^, or in reprisal Tlie explanationj provided by tiie Agency are legally 
sufficient to justify a judgmait far the Agency and the Complainant has uot off^sd, and the record 
does not contain, evidence of pretnrt. See AfcDtmneU DougtoTj f'^inico; Burdine; ^. Mary's Honor 

-6- 
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Consolidated Coin. 

Having thorouighly reviewed and, «3scrcisiiig strict scrutiny, ccinsidfiicd all of the cvidcnoc ot 
lecoid, including the Report of Investigation and the suhmifisioB of tbe Ageiicy in the light most 
fevoiable to the Coift^lainant; and, having fisund that tiw Agentey*s motion contains an accurate 
recitation of the undiBpiitcd material &cts, I detcnnine fliat the Agency is entitled to summary judgnjcnt. 

soorderbd 




Date: June 12, 2006 

RichaidW* 
Administi^ve Judge 



Copies to: Partus of Recofd (by First Class mul) 

JoyceB.Biedell 
3639 Yottoown Drive 
WaIdorCMD206Ql 
Conylainant pro se 

ICerry Creighton, Esq. 

U.S. Departmait of ^ Interior 

1849 CStrtet,NW, MS 7308 

Wafihingfo*T,D.C. 20240 

Agtsncy *s Designated Repfesoitative 



Director OEEO 

U.S. Department of die Interitu' 
1849 C Streets, NW, MS 5214 
Washington, D.C 20240 
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COMPUANCE WITH A N AUENCY F!>lAL ACTION 

An Armey's final acrion that has not been (he subject ^m appeal to the Commission or civil 
action h binding <fti the Agency. SfiS 29 CJil. § 1614.504, If the oanplainaot beUeves that the 
Agency has felled to comply with tbe tcims of its final action, the cortiplainant 8^^ 
EEO Director, in writiiig, of the aU^gcd noncompliance within thirty (30) calendar days otv/hta the 
con^lainant knew or should have known of the alleged noncortiplianoe. Tlie Agency shall resolve the 
matter aiid resposkt to the cf»n|>laina^ in writing. If the oontpkiiiiaiit is not satisfied with the Agency's 
attempt to resolve flie matter, the «»mplatt«m may app^ 

whetlwr the Agraicy has complied with the temis of its final actimi. The conq>lamant may file such an 
appeal within thirty (30) calendar days of receipt of (he Agdicy^s determhudion or, in flie event Oatthe 
Agency fails to respond, at least thirty-five (33) calendar days iftcr complainant has served the Agency 
with the allegationft of rionoompliaiicc. A copy of the appeal must bo served on the Agency, and the 
Agency may submit a response to the Commission within thirtj^ (30) calendar days of nscei^nc the 
iwtice of appeal. 



